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TOWARD AN IDEAL
COMMENCEMENT ADDRESS DELIVERED BY ARTHUR LITTLETON*

Today is a happy and significant day for all of us-"conimencement"
with all which that word implies and connotes for you and for me-a beginning-dawn-a new dawn. Here in this place, filled with the echo of voices
which speak to us across the generations of those who have gone before in
the great cause to which the lives of all of us are now dedicated, you welcome
me into the proud company of Dickinson men and women. Here I welcome
you into the noble fraternity of the law.
I begin by felicitating each of you, the parents of each of you, and the
wives of some of you, upon your significant and noteworthy accomplishment,
for in this highly competitive decade of the Twentieth Century, in this day
of increasingly high standards, it is both significant and noteworthy that
each of you has today reached a point in your ascent of the hill of success
where you can see the satisfying beauty of your widening horizon and feel
the pull of the summit. You have had the privilege of living and working
and studying in a school wherein one may, if he will, develop within himself
those simple manly virtues of quiet strength, noble modesty and frank courage
without which wisdom is cunning and knowledge vanity. Implicit in the
awarding to you of the degree of bachelor of laws is the assurance that each
of you now possesses that which you will still retain when everything that
you can lose has been taken from you-not security, not riches, not a position of power and privilege, but an education in the law and the opportunity
thereby given to achieve that place among the leaders of our bar which,
as Dickinson Law School men, is your birthright.
When, in the early days of the First World War, it fell to my lot to
study at the United States Naval Academy at Annapolis, we had a song
which we sang periodically on the evening before the last one of our rigorous
examinations. That song was "One More River to Cross." I know full well
that each of you has one more river to cross before coming to the bar. One
could wish that there were some more satisfactory or scientific way to determine fitness for membership in the bar than a two day, twenty-four question
written examination, covering certain fields of the law. But since that is
the best method which thoughtful men-men of good-will-have been able
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to devise up to this time, as a former examiner I can only assure you that,
while the one more river which you must cross is deep and flows swiftly,
it is clear and open and free of hidden snags or shoals. It is such a river
as those whose strengths and stamina and sense of direction have been
developed at Dickinson should successfully swim.
But this is only the beginning. Listen to what the wise and revered
Justice Cardozo had to say to law graduates of thirty-six years ago:
"As long as you live, and surely as long as you practice law, an
examiner will dog your foot-steps. When you enter some law office,
an apprentice to some older lawyer, there will be some one looking
over your shoulder, criticizing your work, pointing out its defects,
cheering you, once in a while, by a concession of its merits, educating,
examining, testing-the process repeated without end. When a little
later you start for yourselves, there will be trial judges and juries
and appellate courts, all examining, testing, approving or rejecting,
just as in the days of adolescence which you thought were left behind.
Sometimes when these critics are compassionate or silent, you will
have to meet a test still sterner, a scrutiny yet more rigid, the merciless test and scrutiny of a defeated and reproachful client. As years
go by, some of you may cease to be advocates, and gain a seat upon
the Bench. You may think then that you are safe, but alas! it is not
so. If you happen to be a trial judge, there are the judges of the
appellate courts. If you mount to one of those courts yourself, there
are your colleagues, ever lying in ambush vigilant and keen, and
perhaps some other court yet higher than your own. If you live
through all these dangers with reason unimpaired there are other
trials as searching. The Bar, with its associations and committees,
and, worse than these, the law schools and the law reviews, are still
waiting at the door. Let there be a joint in your armor, a flaw in
your opinion, it will not be long before probe and scalpel will expose
a gaping wound. The examiner is near at hand.
So, in very truth, gentlemen, this is not the end at all, but only
the commencement."
This is the reason which at the outset caused me to speak of all that
the word "commencement" implies and connotes for you and for me. While
it has been just forty-one years since I sat in a place similar to that in which
you sit today, there has never been a week in which I have not at some
moment or moments wondered if I shall ever be a lawyer.
Inevitably this must be so. For this is not a business in which you and
I are engaged. It is a profession. And when that is said, there is the connotation of something more than mere learning joined to a special vocation.
Like the professions of the church and of medicine, law brings with it from
the past an aura of devotion to the service of others, a sense of individual
responsibility, a consciousness of a public function.
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These, then, comprise the obligation which you and I have assumed.
This is the ideal toward which you and I must always strive.
But bear in mind: an ideal is not a will-o'-the-wisp, something that
tantalizes us into a fruitless effort to lay hands on it. It is not an impossibility,
something un-get-at-able which depresses us spiritually. An ideal is something which is constantly being realized by us, but never completely realized.
There is always more to it than we thought.
So it is with this profession of law which you and I have chosen.
A few years ago, when I was engaged with others in the work of one
of the committees of the American Law Institute, I received one of the
collateral and unlooked for benefits such as so often are the reward of any
who engage in extracurricular study or research.
I had found a friend in the group, a professor of the Harvard Law
School faculty, with whom on several occasions I had illuminating conversations, that is to say, illuminating to me. Nobody, I believe, could accuse
anyone on that faculty of being a sentimentalist. Wherefore I was deeply
impressed one day when he asked me what, in my opinion, are the attributes
which a young man or woman should have in order to be a lawyer. I answered "Integrity; industry; intellectual curiosity; capacity to think critically
and to weigh evidence dispassionately; temperance; tolerance; magnanimity."
Then he broke in and said: "Integrity, of course that is assumed. But, second
only to that, is love of people. Thereafter, if he knows some law, so much
the better."
I agree. In the ultimate analysis, I believe, the true objective of the
lawyer's vocation is the creation and maintenance of order. And the particular aspect of order with which our profession is concerned is order in
one of the highest of all spheres, the sphere of human relationships. In every
transaction of daily life, the possibility of conflict lurks. It is the lawyer's
privilege, as it is his duty, to promote the kind of order in the community
which comes from his understanding not only of sound gal principles, but
also of human nature, and from his wise and courageous counseling of clients
as to the course they should pursue or the conduct they should observe.
But to understand human nature, to counsel courageously, one must love
people.
When I suggested this to a certain young lawyer, for whose learning
and intellectual honesty I have great respect, he replied, "Well, I don't love
people-that's impossible; but I have certain rules of conduct which I endeavor to observe faithfully." My answer is that rules of conduct, without
love of people, are sterile things; and I predict that as my young friend
progresses in the law he will develop a true love of people. For our profession, by its very nature, touches every aspect of human experience and
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human emotion. Clients are people; and all people respond to love, and are
drawn to that lawyer in whom they recognize it. One's fellow members of
the bar soon know whether one is a person of good will. Jurors sense it
and react to it. Yes-even judges, who theoretically in their objectivity are
imnmuized from all sentiment, quickly discover in which advocates a love
of humanity prevails and which act only with cautious intellectualism.
The administration of justice is not a simple thing. In a large number
of cases which come before our courts, it is impossible to say in favor of
which side ideal justice would decide. The courts must decide one way or
the other, for it is the business of the Commonwealth to see that disputes
come to an end. Indeed it is sometimes more important that there should
be finality than that perfect justice should be interminably sought.
The essential thing is that no case should be decided without each
party to the controversy being afforded the fullest opportunity of presenting
his side of it to the court.
Common law, or statute law, so long as they stand recorded in the
volumes of Supreme Court reports or the Acts of the General Assembly,
are merely static. They are the rules for the adjustment of human relationships based-we like to think-on experience.
But experience is always in the past. The law formulated in the light
of past experience becomes dynamic only when it has to be applied to the
events of the present. In the courts, history never repeats itself. No two
cases are ever the same. No body of legislators can be so prescient as to
anticipate all the contingencies of human life. It is in the process of applying and adapting abstract law to the concrete cases of the moment, in all
their diversity of circumstances, that your function as advocates will come
into play.
Despite the dignity and gravity with which its administration is properly
invested, law is a very human affair. It has to do not with scientific formulae
but with the everyday concerns of ordinary citizens. The raw material of
the cases which come into court is composed of the struggles and rivalries,
the desires and emotions to which human relationships give rise.
There is almost always something to be said either way. And it is of
greatest importance that that something should be said, not only in order
that each party may leave the court room satisfied that, whatever has been
the decision, the case has had a fair hearing, but in order that the court may
not reach its judgment without having had in view all that could be urged
to the contrary effect.

If the decisions of our courts are to give satisfaction to the parties and
at the same time command public respect and acceptance, they must proceed

upon full arguments on both sides. The most effectual and only practicable

1961]

COMMENCEMENT ADDRESS

method of arriving at the right solution of a dispute is by critical debate
in the presence of an impartial third party, where every statement and every
argument on either side is submitted to the keenest scrutiny and attack.
Where every step on the way to judgment has been tested and contested, the
chance of error in the final decision is reduced to a minimum. The better
the case is presented on each side, and the more skillful the debate before
him, the more likely it is that the judge will reach a just and sound judgment. This is why it has been said that a strong bar makes a strong bench.
In the days when I was a member of the State Board of Law Examiners,
I had the opportunity on several occasions to talk with students in certain
of our law schools who were about to graduate and take the bar examinations.
While my aim was principally to take the mystery out of the coming ordeal,
to extirpate from their minds, if you please, the fear of the unknown, the
questions which were propounded to me frequently went far beyond this
and voiced doubts as to the deeper implications of the profession. Many
had to do with this matter of advocacy. I remember with sorrow-for
neither I nor anyone else was able to convince or dissuade him-one young
man, an honor student, who at the conclusion of law school refused to enter
the profession. His reasons, which were engendered by the highest of
motives, as expressed to me were that, as an advocate cannot believe all
of his clients to be always in the right, he must have to maintain many
cases in the justice of which he does not believe. How could he be sincere
and honest in their advocacy? How revolting, he said, to use one's skill
and knowledge in order to endeavor to urge a court to a decision which one
believes to be wrong or unjust.
Like many another in every age, he was laboring under a complete misconception of the true role of the advocate.
In all civilized communities in which a man is prevented from taking
the law into his own hands, he is entitled to have standing by his side in
any civil or criminal process of law in which he may become involved, a
representative, a friend, to speak for him. Judges are not seers gifted with
supernatural powers of divination. What leads them to a just or accurate
decision--or as just and accurate decision as is humanly possible-is not
a divinely given power of insight, but the assistance which they get from
the bar, from the contending advocates.
What my law school honor student friend found it difficult or impossible
to appreciate is that in advocacy, what the lawyer says is not presumed to
be, and ought not to be, the expression of his own mind at all; and those
whom he addresses are not entitled to believe, and do not believe, anything
of the sort. As Lord MacMillan (some of whose thinking on this subject
I have paraphrased earlier) has said:
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"In pleading a case an advocate is not stating his own opinions. It
is no part of his business, and he has no right to do so. What it is
his business to do is to present to the court all that can be said on
behalf of his client's case, all that his client would have said for himself if he had possessed the requisite skill and knowledge. His personal opinion of his client's case or, indeed, of his client is of no
consequence. It is the business of the judge or the jury to form
their opinion of his client and his client's case. It is not for counsel
to prejudge the question at issue. His duty is to see that those
whose business it is to judge do not do so without first hearing from
him all that can possibly be urged on his side."
When therefore you are retained to try or argue a case, remember that
you are an advocate, not a judge. Do not have any misgivings that you are
being "partial"; for partiality in an advocate is as essential to the administration of justice as is impartiality in a judge. Mistaking your function
through a false sense of sportsmanship or "of being fair" by presenting both
sides, far from aiding the cause of justice, actually can result in injustice,
since the partiality of your opponent will prevail because of your failure to
oppose. And by arrogating to yourself the function of judge, you not only
are of no help to your client but, by making yourself a useless duplication
of the judge, you are of no help to him in reaching a proper decision.
Dr. Samuel Johnson summed it up years ago when asked by Boswell
"But, what do you think of supporting a cause which you know to be bad ?"
Johnson replied "Sir, you do not know it to be good or bad till the judge
determines it. You are to state facts clearly; so that your thinking, or what
you call 'knowing,' a cause to be bad must be from reasoning, must be from
supposing your arguments to be weak and inconclusive. But, Sir, that is
not enough. An argument which does not convince yourself, may convince
the judge to whom you urge it; and if it does convince him, why then, Sir,
you are wrong and he is right. It is his business to judge; and you are
not to be confident in your own opinion that a cause is bad, but to say
all you can for your client, and then hear the judge's opinion."
The underlying principle is clear: that in any case, whether civil or
criminal, an advocate may properly do and say on his client's behalf whatever the client might properly do and say on his own behalf if he possessed
the requisite legal training and skill.
Those who think, that because one side only can prevail, the lawyer
representing the losing side must have been sustaining falsehood, fail to
take into account the fact that truth has three dimensions and can appear
differently to people observing it from different points of view. Professor
Calamandrei has expressed it thus:
"In almost every instance both lawyers although sustaining
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contradictory positions, do so in good faith because each presents
the truth as it appears from the viewpoint of his client.
"In a London gallery there is a famous painting by Champaigne
showing Cardinal Richelieu in three different poses-in the center
of the picture he is seen full face, and on each side he is shown in
profile, facing the central figure. The model was the same in each
case, yet there are three persons in the painting, each looking
different.
"It is the same with a lawsuit. The lawyers present the two
profiles of truth, but only the judge in the center looks it full in
the face."
The code of honor of the bar is at once its most cherished possession
and the most valued safeguard of the public. In the discharge of your office
as advocate, each of you will have a duty to your client, a duty to your
opponent, a duty to the court, a duty to the Commonwealth, and a duty
to himself. To maintain a perfect poise amidst these various and sometimes
conflicting claims will be no easy feat.
Remember always the words of an Irish Justice (Crampton) who said:
"An advocate is a representative but not a delegate. He gives
to his client the benefit of his learning, his talents and his judgment;
but all through he never forgets what he owes to himself and to
others. He will not knowingly misstate the law-he will not wilfully
misstate the facts, though it be to gain the cause for his client. He
will ever bear in mind that if he be the advocate of an individual,
and retained and remunerated (often inadequately) for his valuable
services, yet he has a prior and perpetual retainer on behalf of truth
and justice; and there is no Crown or other license which in any case
or for any party or purpose can discharge him from that primary
and paramount retainer."
I have talked to you at length about advocacy, perhaps because it is my
chosen field. But as you come to the bar, you are entitled to act, under
our system, not only as an attorney-at-law-an advocate-but also as a
counsellor-at-law.
In counselling, endeavor always to advise affirmatively. Many years
ago, a successful banker told me that, while he liked a certain lawyer, he
could never go to him again because he always told him what he couldn't,
and never what he could, do. "If he sees me starting to cross Chestnut
Street in the middle of the block," he said, "he stops me, telling me I may
not cross at that point. But he never takes me to the corner and shows me
that it is there that I may cross."
After pointing out to a client-and here I am referring particularly
to businessmen-not only what he may not do but also what he may do
without risk, do not be disturbed (as many young lawyers are disturbed)
if he elects to act in a way which does not accord with your judgment,
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trained as it is to caution. Remember that in a practical decision it is not
necessary that all the arguments be on one side. It is sufficient for action
if the preponderance of probabilities is clear. The business man who acts
only on absolute certainties is usually too late. You have done your full
duty when you have advised him.
Never forget that words are the raw material of our profession, and
that the possession of a good literary style which enables you to make effective
use of that material is one of the most valuable of all professional equipment.
You should strive not only for a mastery of law but also of letters in order
that you may use with ease and freedom and distinction the vehicle of
language in which your opinions and your arguments must be conveyed.
Words have a magic of their own; they have color and sound and
meaning and associations. Choice words in the right order have a more
magical power still.
But never become interested in expressing beautifully something that
isn't there. Words disconnected with thought are like irredeemable paper
money. There must be something behind your words if they are to be taken
at par.
As in all things, when giving advice, give it cheerfully. Remember that,
even as with the physicians, most people come to lawyers for comfort quite
as much as for professional advice; and this is so, whether they are poor
widows or officers of large corporations. This does not mean that, in
foolish optimism, you should mislead by considering only the brighter side
of the problem. The dark side must be faced also; but a client is not helped
by a mind which sheds new darkness upon it. The facts may be threatening,
but do not surrender to them abjectly. Seek out the best in your client's
position, and advise him from that vantage point, bearing in mind that
the leaders of forlorn hopes are never found among men with dismal minds.
Finally, a suggestion not connected directly with what has gone before
and which may at first seem strange to you who have been taught that "the
law is a jealous mistress." The mind should not always be on the stretch,
but there should be intervals in which you should do no manner of workat least any that is imposed upon you. The intellect should have leisure
to refresh itself at the fountainhead. Marcus Aurelius had a conscience
which was a taskmaster, demanding continual toil. His old teacher, Fronto,
writing to him, suggests to him that the best service he can render to the
empire would be that he should get into such a state of mind that after each
day's work he would be sure of a good night's sleep. "What bow is forever
strung?" he asks; and adds, "Remember your father, that god-like man
who excelled others in continence and righteousness, yet he knew how to
relax. He baited a hook and laughed at buffoons."
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I think also of Elizabeth the First's great minister, Lord Burleigh, who
at the end of a day's work would fling his robe of office on the floor and
say, "Lie there, my Lord Treasurer, till I call for you in the morning."
In a healthy mind, there is an interim between one duty and another. These
intervals of soothing carelessness, if not unduly prolonged, are highly
restorative.
Even to you who have become inured to the habit of living, eating and
sleeping law, it is possbile to cultivate Lord Burleigh's state of mind.
Saint Paul, writing to the Thessalonians, says "Study to be quiet." This
is a mental exercise much to be commended to lawyers. But Paul looked
upon it as quite compatible with one's ordinary activities. His exhortation
to restfulness is followed by a commendation of the industrial virtues:
"Study to be quiet, and to do your own business, and to work with your
own hands."
You will find that in your moments of true leisure, the unexpected
happens, or, if nothing happens, you do not care. You will do that which
is unprofitable because it pleases you. You read a book because it happens
to be near you and it looks inviting. It is a case where propinquity is everything. The latch string of your mind is out. You entertain random thoughts;
and occasionally you will be surprised to find that you have entertained wisdom unaware.
Again, I welcome you to our honored profession even as I hope soon
to welcome you to our bar. I have spoken to you at length-at too great
length, I apprehend-from the fullness of heart of one who loves his profession and has found deep and satisfying joy in the practice of it. My
aim has been to cause you now to feel yourselves part of an immemorial
succession; to feel the pride and poetry of keeping that succession true;
to be keenly aware that always running through that succession like a golden
thread through a silken tapestry, there has been a creed of honor-keeping
which is the breath of its thought, the secret of its courage, the glory of its
practice of the profession.
I am grateful to you; I am grateful to Dickinson Law School for its
hospitality; for its friendly atmosphere and the cordiality of its reception;
for the honor it has done me in asking me here today; but primarily, because
from the beginning, it has ever been a place wherein men and women can
come to have a balanced, well rounded knowledge of things as they are;
a happy familiarity with things as they were; but, above all, a dream of
things as they might be.

